EXHIBIT "A®

BEFORE THE DEPARTMENT |
0? NATURAL RESOCURCES AND CONSERVATION
OF THE STATE OF MONTANA

tatacanca-"”

IX THE HATTER of Tﬂ: arr&xtawrou ) ' ' KL
FOR BENEFICIAL WATER USE PERMIT - } FIRAL ORDER .
NO. 33831-gdDR BY BARNEY OR NARIAN )
SIMONEON AND.IN TRE BATMERDPF TRE )
APPLICATION FOR BEREPICIALWATER USE )
PERKIT NO. 32722-g41R BY THE CITY OF )
PLEHTYHDOD o o }

g&,a}i’n st e

There belng no oxCaption or objectlon to the Ptopolll for
Decilicn enteted in the above—nntitlcd mttcr on November 25,
1981, stie Proposal is heraby sade final and ie exp:e.aly

incorpo:ltod‘bereln.

WHEREPORE, “the following Pinal Order in the above-entitled

matter is hereby entered.

.. APPLICATION 33831-g40R

Subjtct to tho tcru, teatrlctionn. and liniutions ducribod
below, Appllcnt!en 33031—q‘on is hereby granted to Barnay or
Harinn 81nonlon to appropriate 500 qlllonl‘per ninute ap to 100 '
ac:e-!ut per yeu l‘or flood irrigatlon of 345 acru more of

less, compriu@ of 65 acres in the NE1/4 and 30 acres in the

’
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ww1/4 and 90 acres in the SW1/4 and 160 acres in the BE1/4 of

. cection 2B, Township 35 Nerth, Range 55 East, all 1n Shetidan
o County. Said waters are supplemental to any exintinq :iqhts
owned by the Applicanta, and this pernit shall be e:.rcised only
when these rights are out of prlority with rngard to tha.pbysical
supply. The nou:co of supply for the watcrl claineﬂ hurein lhall .
be groundvater to be diverted from a point 1n the _i
NEL/4 WWL/4 FEL/A. ”:}sectzon 28, Toynship 35 Worth, Range 5
East, all in Sheriﬁan County.‘ Thc Applicants lblll aot ﬂiveri or
cause to be divirted vntcrs from such point prior to March 11 of
any glven yla: “nor :ub-cquent to June 1 of any gsven year.r The
priorlty date for this petnit shnll be February 20, 1981. at 9:30 :
2.0, . ' ' :

This pc:uit 1: 1asuad subject to the tollovinq oxprcsa ‘
conditions, ltmitntiona, and restrictions, ‘

A, Any ziqhts evidenced herein are subject to all prio: and
; cxisting_rights in the ooutcu of supply, and to any'final
deterninitl&n ot tbose rightl an‘providea by Nontana Lav.:J

! ‘B, Perulttees shall 1n no event ‘withdraw or cause to be

vitbd:aun rator: t:om the source ot supply 1n elcell ‘of that

quantity tcauunabiy required for the purposos providod tor
hcretn._;ﬁfk_u-ngq

€. -Persittess shall proceed with :allonlble afligence in the
conlt:uetionvbf thiir divetslon works and in actullly applying

the watctl providod tor herein to beneficlal use.

D. Pernltteec :hnll diligently adhere to the terms and

conditions of this Order.

Frd
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£. Perrmittees shall cause to be inctalled on their purmping
unit a device that will record both the flow rate of the waters .
withirawn and the total volume of such watt: withd:cwn. Upon the -
request of the Depl:tnent, which reguest shall be :eauon&bly _:_“;“
exercised, the Pernittee shall further kecp uxitttn rocords-of ;

5 ,'l*i S

any such diversions.' _ _ :
F. Nothing herein shnll be construod to a!!ect o: reduct tho:

ermttteeuiwiiibiiity fo: danagos vhieh nny bn cnusod by tho,_”;"l

exercise ot;thisipcénit. on ioes the Dcplttnent iu izsuing this
permit acknovlodq/;iny llabiltty totgdamagca caulea hy the

exercise of - £his permit, aven i -uch da:age is the neceasary tnd"'“;'

unavoldable contequénce of the sene.

 APPLICATION 32722-g40R

: Applicatton to: Bene:iclal Water Use Ptrnit Fo.. 32122—9&0? is
hereby qranttd to the cxty ot Plentywood to approptitte 1200

,up to 10?3 ac:e—taet per. year torﬁpunicipal

i

those naterl-aball‘ba_gtoundvlter, to be divtrttd ot s point 1n

4'7' ot secuon za. mship 35 so:th, Range 85

c1ty nay d vtrt such vaters continuoully tb:ouqhout thn year as

requixtd. The prlorlty date for this pernit ehall be April 13,
1"1, ‘t 9338 l ‘o & ) o
This Porlit 1- subject to the following express conditions,

lisitations, aag,:gltricttonl.
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A. Any tights evidenced herein are cubject to sll prior and
existing rights, and to any final deternination of such ;iqhts ai_}
provided by Montana lav. _ '::," e

B. The Pernitteo in no evont shall vithd:nu ot caule to bc

withdrawn vaterl tmn the lource ot aupply j.n uceu o‘!mr.

applying the uahtrsﬁ;movided for herein to henéfi‘
e Fi "‘5’“‘.!":1‘

D, 'rhc..?et-ittn ;han _dmgenuy idhcréito thi terns anﬂ

conditions




NOTICE

e
B

The Department’'s final Crder may be appealed in accordance

with the Montana Administrative Procedures Act by‘tilinq a

petition in the appropriaste court within thirty (30) days after

service of the Final Order.

DONE this -3 _ day of

Gary FPritz, Administrator Matt Milliams, Hearing Examiner

Department of Natural Department of Natural Resources
Resources and Conservation and Conservation
32 5. Bwing, Belena, MT 32 B, Ewing, Helena, MT 59620

(406) 445 - 2872 (406) 449 -~ 3962

1
.
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IN HE HA'I‘TER O!' ‘I’HE APPLICA‘I‘ION

" NO. OR_BY BARNEY 'OR mtm
SIMSON; AND IN THE MATTER:

and becnu:o tho appliccticna hld cemmon obj.ctora._f

BEFORE THE DEPARTHENT OF =
NATURAL RESOURCES AND CONSERVATION -
- OF TRE STATE OF MONTANA '

FOR BENEF ICIAL WATER USE PERMIT

OF THE .APPLICATION ¥OR .
BENEFICIAL WATER MSE PERMIT WO
32722-9403! BY T8 r.?

el

w‘ u,._..i:r__

1c(t£on. or Binlzicinl Hut‘riﬂ

In Iabrulry'o!_lihi,—ln ﬁppl

it Sk g ‘

Consoertion by Barnny or Mari:h stmonson.

T

-oek- 1300 qlilobi pnr minuto up to 931 5
to .\uqust _ ; .t

- f,__,

-

£lood irriqntion forn Hnrch 11

pllCl o: uac 1- alloqud to bt comprilod o£ 345 ncros mort or 1
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Sheridan County. The source of supply is alleged to be ground

water, and the waters referenced herein are to be diverted at a

ated in Section 28 of Township 35 North, Range %5 Esst, alllin

peint in the NE1/4 WW1/4 NE1/4 of Section 28, Township 35 North,

Range 5% East all in Sheridan County.

The pertinent portions of this application were duly

Fublished for three Euccessive weeks in the Plentywood'Boruld, a

newspaper of general cireulation printed and publisted in
Plentywood, Montana.

On August 19, 1981, an thjection to the granting of this
application was filed with the Department of Natural Resocurces
and Conservation on behaif of tha City of Plentyubod. This
ocbjection alleges generally that the City is the owner of five
(5) existing wells and water rights appurtenant thereto, and
implicitly claims that diversions by the Applicant would
adversaly affect these righﬁs.

On August 25, 1981, an cbjection to the grenting of this
applicaton was filed with the Department by Marcia and Diane

Haas. These persons did not dppear at the hearing in this mxttogf

either personally or by representative.
On August 25, 1981, an cbjection to the above-referenced
application was filed by Dliver and Florence Anderaon. This

cbjection alleges that Applicante' proposed diversion would .

accelerate a depletion of the grouncwater water supply, and would

work an adverse affect to these objectors' property rights and

interests.
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En ohiection to thas application was also filed ci hugust 7,
1951, by 2 Merton and Delores Kemmis. These protestants claim lﬁ
existing water right from Applicants’ proposed source 6£ supply
and further allege that Applicants' proposed withdrawal will

lower the water table and wili result in an adverse affect to

these rights.

.

In April of 1981, an Application for Beneficial Water Use
Fermit was filed with the Department of Natural Resources and
Conservation by the City of Plentywood. This Application clains
1200 gallons per minute up to 1073 acre-feet per year for '
municipal purposes throughout each year. The source of supply is
claimed to be groundwater, and the Applicant c}aima alternate
points of diversion at the NE1/4 NWl/4 NvWl/4 of Section 28,
Teunship 35 Horth, Range 55 East, all in Sheridan County and in
the NE1/4 SEl/4 NW1/4 of Section 28, Township 35 North, Range £5
rast, all in sheridnn County.

The pertinent portions of this application were duly
published for three .ucc;lsiva weeks in the Plentywood Herold, &
newspape:'gtﬂqéperal circulation printed and published in -

e

Pl-ntyvéod, ﬁontnnn.
All of the objectors referenced above in regards to tﬁo
Simonsons' application made similar claims with reference to tho
city of Plentywood, excepting of course, the City of Plentywood's
objection in the above-rcgerenced matter. In addition, an

objection was filed to this City of Plentywood applicatien by

3 i
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Ravr.oy and Mariah Simoneen. This objection claime thre this
applicant's preposed diversion would unreasonably lowe:r the water
table to the detriment of the Simcnson'e propered water right and

well.

EXHIBITS

The Applicant City of Plentywood introduced intq the record a
single exhibit in support ¢f its application, to-wit:

{(A-1 City) }A copy of a letter from the Department of Justice

of the State of Montana with reference to the water supply of

the‘City of Plentywood,

This exhibit was received into the record without objection.

The Department of Natural Rciources and Conservation offered
into the record a Bingle exhibic, to-wit:

{D-1) A memorlndum preparod by a Department exnloyee

detn;linq his 1nspactions of the npplications lnd objection-

filed in this matter.

The Dcpﬁrtment'e exhibit was duly received into the recorxd

without cobjection.

The Hearing Examiner, after considering the svidence 1n_th.te
matters, and now being fully advised in the premises, does hereby

make these Findings of Fact, Conclusions of Law and Orders.

APPLICATION NO. 33831-g40R BY SIMONSONS

FINDINGS OF FACT

CA@ = # 33&3\ e o g pmmet
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i ‘ 1. The Dcpartmant has jurisdiction over the subject matter
hnerein, and over the parties hereto, whcther they hav; appeared
or not. |

2. The Applicants have & bona fide intent tc appropriate

water, and are not attempting to speculate in the water resource.

tend to supplement their use of water out of Box

The Applicants in

Elder and Morron Creecks by the use of the waters claimed herelin

.

to 1rfiqnte a hay maadow.
3. The use of 1300 gallons per minute
ses would result in @ waste of the water

up to 931.5 acre~feat

per year for thess purpe

) : : :
resource. ‘The extraction of such a volume of water at the

roquegtod flow rate would reguire 162 consecutive days of

i1 beyond the frcst=free growing season in

by

eAEATIM TIIESE S T -

pumping, which is wel

Tarr

this locals.

4. The Applicnnts intend to divert wtters pufnuant to this

e

; l _ applicaticn only from March 11 to npproximatoly July 1 of any

given yanr. Tho.Applicants pla
_The sourco of supply for the wtter-

which term should be 1nterpreted

n two (2} irrigations of their hay

g

meadow during thiu period.

R

clnimed herein is groundwater,

 to denoto waterl under the land surface whether or not these ..

waters are ttibutnry toa au:tace supply.
diversion of the waters cllimed herein will

5. The point of

bc located 1n tho NEl/4 NW1/4 hEI/& Section 28 Township 35

North Rnngo 55 Inst, all in Sheridnn County
filed with the

: 6. The tpplicn»ion in this matter wnn duly

i
' Department of Nltu:nl Rescurces and Conservntion on February 20,

1981, at 9:30 a.m.

I

3




% . The pisce of use for the weters claimed herein Fill be
44 acres more or less, comprised of 65 acres in the NE1/4 and 30
a-ves in the WWi/4 and 90 acres in the 5Wl/4¢ and 160 acres in th;
SEL/4 of Section 28, Township 35 Herth, Range 55 East, all in .
Sheridan County. o ' : "‘Z;T )

7. The Applicants in-end to divert the waters ciii;ﬁd herei#_;:ﬂ
troﬁ 2 well, and thence through a series of open aitch.u €0 be
spread upon the land by means of axisting dikes. Thi- aothod nf
diversicn is custcmary for its intonded _purposes, .3 tcchnicallv.
feansible, and will not result in the wuste o: the vutc: rcsource.
Applicant's propoaad means of diversion will not be ndequuto.
however, to divort the full claim of 1300 qnllons por ninute up

to 931.5 acre-faet por year. The crudible evidence 1ndicatos _ Y B

: that the aguifer thnt ‘the Applicants 1ntend to penctrntc will
yield at moat 500 qalionn per minute on any uort of suatuined

4
L

basis.

7. There are unappropriahed or surplus waters uvniltble for
Applicnntn uso, but not in the amounts they peek to 1ppropriltc.
The evidence indxcat&a that the Applic;nt- pro;ectod aourCQ of

supply is :onpr;sed nostly of glncial till. Hhil. tho ltoraqc ;:

coefficient or uaggr-holdinq capacity of such depolits nmy bn
adequate to "house" Applicants claim of 931 5 acre-feet, tho o
trlnsm;ssivity vnluas or the ctpacity ot the aquifer to trln-nit
these watern im insutticient to allow the Applicnnts to dariv. :

such & qunntity for their period of intendad use. _In light o! -'}::ﬁ
the high rates of flow required to utiiize the dike diversion s

-ystém without creating water saturstion proeblems, the_crodibio,

T SRVE R
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.. ¢ :rditates that <he Apmiicanis herein will be able to

- ive and uan a8t most 100 acre-feet duling any irrigatien

7. The use of such water will be of material penefit to the

" Applicant, as hay yialds per acre of land would be substantially

increased.

8. Tbe diversion of 100 acre-feet per year at a rate not to
exceed 500 gallons per minute will not adversely affect prior
appropriators. |

¢. The diversion of 100 mcre-feetl per Year from the aguifer
will result in little draw down of the water table.

10. The Objector City of Plentywood uses wvater out of five
(5) wells for municipal purposes, although two of the wells have
priority dates between 1962 and 1973, and no kxnown "Notice of
Completionn“ were entered in this matter with raspect to these
wells.

11. The Objector Kemmis utilizes water from the aquifer that
forms the'Applicanta' source of supply and diverts apptoximntoly
20 gallons per hour for domestic-type purposes. Tﬁ‘ ﬁﬁil froﬁ
whence these waters are captured is approximately 28 feet desp.

12. The Cbjector Anderson uses water from the COmMmMOR aguifer

for domestic use and hes spproximately a 60-foot deep well.

CONCLUSIONS OF LAW

U ]
e iR R VR S
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- wae Departiment of Natural ResOurces has jurisdiftion over
the sub_ect matter herein and over the parties hereto, whether
they have appeared or not.

2. The Applicant has & pona fide intent to appropriate

water, and is not attempting to gpecilate 1. the water resource.

See Tochey V. Campbell, 24 Mont. 13, 60 P. 386 {1500), See also

MCA BS-2-310(3) (1979).

a. Applicants' proposed use of ths water resource for the
irrigaiton of a hay meadow belongs to tihe class of uses that can
be regarded as peneficial ones. ‘Such a use is *jrrigation” and

aqriculturc " within the meaning ot B5=2-102(2) (1979).

4. The appropriatian eof 1300 gpllons per minute up to 931.%
acre-feet per year would result in the waste of the water '
resource, Capture of such a guantity of water at the designated
pumping rnte wouxd require its use far beyond the froat-free
growing season prevalent in thin jocala While an appropriator
is entitled to the greatest quaﬂtity of water he can x.nlonubly
use for his dencribod purpeles, pee Sayre V. Johﬂsog, 33 Mont.
18, a17r' 389 (1905}, cn unrcllonabla quantity of wntor is
equlvtlcnt to waatl._ ‘Woodward v. Perkins, 116 Mont. 46, 147 ? 24

1016 (1944;. o R

& nca B5-2-311 (1931 amend.) directs and mandates the
Dopurtmsnt to 1snuc » ncw wster use permit if the following
criteria or conditions exist.

(1} there are unappropristed waters in the source of
supply: :

{a) at times when the water Can be put to the use
proposed by the applicsnt;
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{b) in the amount the applicant geeks to appropriate;
and

{¢) throughsut the period during which the spplicant
seeks to appropriate, the amount reguested is aqnilable;

(2) the rights of a prior appropriator will not be
adversely affected; L

(3) the proposed means of diversion, construction, and
operation of the ampropriation works are adsquate;

(4) the proposed use of water is a beneficial use;

{5) the,propoied use will not interfere unreascnably
with other planned uses OF developments for which a
permit has been ;suued or for vwhich water has been

reserved; - ..

(6) an spplicant for an eppropriation of 10,000 acre-
‘feet a year or molre and 15 cubic feet per gecond Or more
provas by clear snd convincing svidence that the Tights
of a prior appropriater will not be adversely affected;

f?} axéﬁpt as provided 1n;subséction {(6), the apﬁlicani
proves by substantiasl credible avidence the criteria

1isted in subsecticns (1) through (5}.

§;  Thi:hpplﬁcnntt herein are not seeking more than 15 cubic

feet per séééndjind“mbre"thﬁn 10,000 acre-feet per year, and

thersfore ﬁuyt ?rovo the aforesaid conditions pyjaubstantill

'cft&ibic gyidin%é;';'. . - ._;

¥. Tﬁirc are not unappréprlntad waters in:iho amounts

hppliéuntqfioek;gjrhe evidence herein indicates tb-t'thc problem

liﬁip ﬁhﬁ?}@%#tc;jip less the lvuilubility;qg_wa:er!ovnr and above

:.icxiipiné-Qannd than it is the availability of water per se.

That -i:c,'_-l}i:plh‘:tm'.ii problems in the present circumstances appesr
lurgaly_deécrigad by the-physicnl difficulties of securinq.their
claimed nppropriltion from this particular agquifer. By the
evidence, this iquitcr.will simply not ye;ld the quunti;ioi the

CASE # 3343
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Applicants reek at the timecs the Applicants can put thc? to.psa.
The Applicants have not shown t-at more than 100 acre-feet oti 
water can be extracted and used in their dike-lprei@inq syntcﬁ‘in
any irrigation season. Moreover, the Applicants havc not uhown
that more than 500 gallons per m*nute can be rccoverod from th1|
agquifer on a basis that will not frustrate their intanded
purposes. 

8. 'The use of 500 gallons per minute up to 100 kxcre-feet per
year is a reazonable estimate bt the quantity of water that can
be derived from the source of supply and put te bt;lficinl use
for the irrigetion of a hay meadow by the Applicint&éhornin.

9. The divarsién of 500 '‘gallions per minute uplfb 100 acre-

feet per yenr will not adversely affect prior npproprintors.‘ The

ozidaace hertin indicates that diversiona at this rate will have ‘
no or only n,nodeut afrect on the wnt-r table 1ev-i provalent in
this area.; It is true that this concluaion must ront on :-i.
1n£erence, hut thu natura of this 1nqu1ry in the qroundwator B
context necc:nurily 1nvol: s attention to evasive and ulu:ivn

!actorl. Hydroloqilta and qeologists, it must bc noted, can see

no zurthtrfth;n the rcnt of us below the surface of the ground. * - - -

P e e

'}h- dmterminntion of qroundwatar hydrnulics must theroforo -
perforca fu;i en expert lssistance &8 to tho laws tnd forces
thess vataru must obey, For this reason, Appliclnts for
qrouadwntsr are normally well advised to obtain interim permits
from the Depnrtment for d“illznq and testing purposes, so that

more "hnrd-core site specific information can be utilized in

10 5 -
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d:r . naraing theiy burdes of

picof. See geuerally MCA 95-2-
13021 (a) (1079), ARY 36.12.1C4.

cere evidence propounded Lersin did indicate the Applicants'
proposed pumping would hsave draudowﬁ effects on the water table.
Lowever, it ir not nécessary +o decide whether such prcjected
drawdowns would unveasonably impair existing rights, as these
forecasts where predicated on pumping rates of 1300 gallone per
mlnﬁte and a total withdrawal of 931.5 acre-fest with no recharge
to the aguifer. In fact, such recharge is undoubtedly occurring

from Moron and Box Elder creeks, Bince the projected drawdown

rates from existing wells is far greater than those actually

L S .

reported by the City. Moreover, in light of the permeability
indicatsd by the soil type of the area, it is natural that such

recharge will and does occur.

m—

The impact of the withdrawal of 500 gallons per minute up to ’ : lﬁp
100 acre-feet per year on the City's wells will be negligble. '
While the City testified that some drawdown has occurred over the

time of use of these wells, it is not clear {rom the evidence

whether the measurements which reflect these effects were taken
‘at such times that the cone of depression of neighboring City
vells was nét affecting the water level in the test well, nor is ur

it clear that these measurements were not taken at times when the -
- yecharge sffects of spring snow-melt had dissipated. Moreover,

the mere fact pfuﬁrawdown does not of itself establish adverse S

affect to exiétinq rights. MCA 85-2-401(1) (1979%) provides that:
(a)s between appropriators, the first in time is the

first in right. Priority of appropriation does not
include the right to prevent changes by later

: 11

*CASE#3‘



tors 3n the Do ivion of water occurrencc, such
increase opr cdecreede of streamflow or the
3 of a water table, wrtesian presrure, Or water
ievel, i{f the prior appropriator can unressonably
exercice h:s water right under the chahged cenditicocns.
In the circurstances herein, the evidence does not
iﬁdicate that pumping at the rates permitted herein would
rhave more than a modest effect, if any at all, on the City
of Plentywood's wells or the Anderson well. Nothinq
indicates that such drawdowns would loéver the water table at
any time below the “econcmic reach"™ of these appropristors.
This analysis has assumed the full measure of the City's
asserted guoiundwater rights. However, it is worth noting
at this juncture thet two of these rights, represented by
the designations City well #€ and City well 48, are not
antitled to recognition in this proceeding as they bear
pricrity dates betwoer 1962 and 1973 and no "notices of
completion” have been entered herein, R.C.M. 89-2513(e)
(1947), which governed groundwater arpropriations at those
times, provided that "(u)ntil a notice of completion is
filed with respect to any use of ¢groundwater instituted
after January 1, 19562, no right to that use of water shall
be recognized.” The effact of such s failure to file is to
suspend the water right and priority date until such a
filing is campieted. The prierity of the particular right
can be ﬁo”earlier'than the date of such £iling. MCA 85-2«
306(2) (1879). The effect of Applicants' pumping on these

wells is in the final analysis immaterial, ¥ince the City

i2

CASE #3383
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Vv ir ‘a..ed in this proc-eding te ostablish the legitimacy of
1B claime in this regarad.

The well and water right of Cbjector Kemmis demands a =
closer inspection. That well is only some 28 feet deep.
However, the evidence herein indirates that Appliccnts'
pumping at the rates specified herein will not cause nny
substantial lowering of the water I-vol in this well, nnd
indeed, it may prova to augment the supply as the clly 1enn
at the bottom of thil well may signal a perched wltcr tnblo.
Moreover, the nvniltble evidence does not .stnblish that
Applicantes' pumping is beyond the probable recharge to this
acquifer, sé'that no permarent drop in the water table can
be forcasted at this time . '

Of course, the approval of a permit in this matter does
not insulate the applicant from thq claims of prcesent water
users. . permit represents merely a 1icenae to proceed with
an appropr;-tion. It does hot and cannot affect the
fundamental rule that he who is "first 1n tima, is first in
right.” See MCA B5-2-401 and MCA as 2-406 (1979).
Thereforo 1£ Appllicant: diversions do in fact vork injury
to exiltinq water users, these personl will have thoir
hintoricll :emody at 1uw; Moreover, shole eveﬁtl in thiuu
aquifor aignal major disruptions, ngqricvcd water users may
petiticn thafﬁonrd of Natural Resources nnd Conservation for

the de-ignation cf a contrelled groundwater area. See MCA

85-2-506 (1979).

13 . :
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“re geterrination herein merely reflects a corclusinm
vhat the A;piicant is free to preceed with his appropriation
ir, accerdance with the terms herein if he so desires.

9. Tne Applicants' proposed mesns of diversion,
conctruction and operation of his appropriation works ara
scequate. They are custcmary for their proposec purposes,
and will net result in the waste of the water rescurce. See

State ex rel Crow'ey v. Pistrict Court, 108 Mont 89, 88 P.2d

861 (1939).

10. The point of diversion for the wrters claimed
hereir shell be in the NE1/4 NwWl/4 NE1/4 of Section 28,
Tewnship 3% North, Range 55 East, all in Sheridasn County.

11. The place of use shall be 3¢5 acres more or less,
located in Section 28, Township 35 North, Range 55 East, all
in Sheridan Countyf

17. The w: ority date for the permit to be issued in
this wotter shall be Februsry 20, 1981, at $:30 a.m. Thie
13 the date and time a. which the appiication was filed with

peli-<iy

the Tepartmant of Natural Rescurce. <Cfee MEA B5-2-401(2)

(1972;.

APPLICATION NO. 32722-¢40k_BY CITY CF PLENTYWOOD

FINDINGS OF FACT




i ETRE &

[P —

o = in

e e et by

Ce Imogrtmens har curirdiction zver the subject

“wovir o and ever “he part.ec hereto wnether they have
s, s WY net.  The City has a bena fide intent to
ap; .oyt iate water, and 1f not atterpting to cpeculate in the
Waler 1es.uaice.

Z. Tne C.ty intends to appropriate 1200 gallons per
minute up to 1073 acre-feet per year for municipal purposes
th -cughout the year in the City of Plentywocod. )

3. The source of supply will be groundwater, and will
be diverted at points located in the NEl1/4 Nvl/4 NWl/4 of
Secticn 28, Township 35 North, Range 55 East, snd in the
NE1/4 SE1,4 NWl1/4 of Secticn 28, Township 35 North, Range 55
East, all in Sheridan County.

4. 'The ure of these waters would be of material benefit
to the Applicant, and therefore such use is a beneficjial
one. Moreover, 1200 gallons per mirute up to 1073 acre-feet
per year is on this record a reasonable guantity of water
for Applicant's purposes.

5. he Applicatieos in this matter wae filed with the

Department of Natural Rescurcee on April 13, 1981, at 9:38

a.m,

6. There ae unappropriated »r surplus waters aveilable
for the Applicant at times it secks to appropriate the
water. The Applicant herein seeks to use *ie waters claimed
herein continuously throughout the year. The evidence

indicates that such waters exist in this aguifer to meet

Applicent's needs.
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wewrr ¢Leired herein f3on

'

wr oy phamny Ty ¢ L) S meRRL ot da.verilon ali
et te Toro Lherr paivoonaon, bppiicent plans %o pump the
‘vwo weile and then manifold them
1ato the City's distripution system. Such means are
customary for the City'e :y1ended purpose, and such means
will not result in the wazte of t..& water resource.
8. The Applicant’'s divevslions will not adversely affect

pricr esppropriatcrs. The evidence available herein °
indicates that Applicant's pumping will not unreasonably
iower the water table or otherwise interfere with sther
water uses in this aguifer.

9. The Objector Kemmis uses water from the 28 foot deep
well for domestic-type purpcses continuoucly throughout the
year.

10. The Objector Simonson has &8 conditional right to

develop water from this aguifar for suppiemental irrigation

purpeses according to the terms of the permit issued

therefor.

CONCLUSION: OF LAW

1. The Department has juritdiction over the subject matter

herein and over the parties hereto, whether they have appeared or

not.

2. MCA B5-2-311 (1981 amend.) mandates the Department of
Hatural Resourcee and fenpervation to issue a new wvater use

permit $if the following conditions or critetia exist:

16




o e are L oapprepriated watere ir the source of

e
i +

vé; ol times wnen the waler can be put to the use
Fi0posed by the applicant;

{b; in the amount the epplicant seeks to appropriate:
and

(¢) throughout the feriod cduring which the applicant
Eecks to appropriste, the amount requested it available;

{2} the rights of a pPricr appropriator will not be
adversely affactesd;

(3) the proposed means of divareion, construction, and
operation of the appropriation works are adeguate;

(4) the proposed use of water ia a benéficinl use;

(5) The proposed use will not inter/ere unreasonably
with other planned uses or developments for which a

permit has beon issued or for whict. water has been
reserved;

(6) an applicant for an aAppropriation of 10,000 acre-
feet a year or more and 15 cubic feet per second or more
proves by clear and convineing evidence that the righte
of a prior appropristor wil} not be sdversaly affected;

{7) except as provided in gubsection (6), the applicant
pruves by substantial credible evidence ths criteria
listed in subsections (1) though (5).

3. There are unappropriated waters available for the

Applicant throughout the period during which it seeks the
Much of

waters,
what has been said heretofore with regurd to this aquifer

applies equally herein. Although the opinion of the Department's
expert was that the Applicant's pumping at the rates it
contemﬁlate- will-hAQe dravdown affect on other qroundwntor'uler;
in this ares, it must be emphasised again that this analysis

assumed no recharge and a "very optomistic” tranemissivity rate,

Although the City has test pumped its two well sites, the

e x
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cayani, cndied tens Lhek he City's cugusted pumping rates

L LusToinalie onoany continuous batis. That is, the
woie proe.abie LransmieElvity Loefficients of +his mquifer will

yegult ain the city's wells dawptering if these punping

y centinusus wagis, and therefore lapse

probabk.y

rater arc exarcised oh &I

pericd in pumping will occur as the aguifer eurrounding thess

wells recovers. This wil! not frustrate Applicnnt‘s puUrpoLes,

howevelr, becausg it ie plein frem the volumetric measure it seeks

that thess welle need not pump centinuously throughout the year.

Morecver, it cannot be said on this record thet Applicant’'s

pumping will now exceed the recharge that can be reasonably

forcasted for this acuifer. While this ares has puffered drought

or semi-drought conditions even for this arid region, this event

appears tc be atyplcal end net in line with the more on-going

patterns of recharge that may be expected.

4. The rignhts of prior appropristors will not be adversely

a‘fected by the Applicant’s proposed pumping. The draw down

effects anticipated by the Department's experts almost certainly
presanf the worst case. cince some rechargs Can pe expected, and

ivity coefficients are undoubtedly lower than

since the transmis

that utilized in the study, the sctual draw down &S forcasted

therein will probably be iower. Low transmisivity coefficients

will inevitably mteaeped the cone of depression and reduce its

the brunt of Applicant's pumping

spatial sifect. At any event,
§ 4

would appeatr to-fill on the Applicnnt'a own existing wells.

t in light of the foregoing, other water users

{8 concluded tha

from this agquifer will not guffer unreasonabe draw downe that

18




o wale. tabie beyen i their economic abiiity to

1 (SR B
Soiaan sowever, 1t omunt be er~nasiced that any permit issued
L., thip metter merely l.icennes an sppropriator to pe. . 3¢t his

appropriation if he so arzires. It is of course extremely
di:fficult by nature tc forecagt the precise effecta of the
pumping of any particular well until the actual effects of that
well car be measured. Zany permit issued in this matter does not
accord the permittee a right to infringe on prior rights on the
source of supply, and such aggrieved waters users may have their
remedies in the courts of this ctate, or may petition the Board
of Natural Resources and Conservation for the declaration of
controlled groundwater area. See MCA 85-2-506 (1979).

The foregoing analy=is of lack of adverse affect to prior
appropiiators is buttreszsed by the fact that it ix apparent that
much of the waters thet the City will use by virtue of this
asserted appropriation will go to fire fighting purposes. Since,
of cource, fires cannot be schedulsd as any sort of on-going
event, the full meature of the appropriative i1imit is not likely
tc be exercised in any particular year.

&, Applicant intends to use the waters claimed herein in or
around the City of Plentywood. Applicant's use of the water is
municipal within the meaning of 85-2«102(2) (1979). Morsovsr,
ithe use of 1200 gallons per minute up to 1073 acre-feet 0f water
per year is a reasonable estimete of the quantity of water
required for these purposes. hpplicant ﬁas_demonstrated a need

for significant increaeed supplies for fire-fighting purposes,

19 '
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ekl ©oatz yresent REVARI AP I Liizient

TR . T L T ressdents of the Gty of

R AP - L s Al Y. thaisie DAELS for a belief that
A it Fipall zy of e sivy of 1o envywood will axperience gome

(rowth an subseguent years, and theycicre Applicant has evidenced
4 need foyr future gupprier W0 muet these decnands. In this latter
verernd, 3u 18 well =ettlec an the aypropriation states that
moyrcapalities can approrrisie water fer reaponably ‘forcasted
cyture needs. This doztrine recogn.ies the need of towns and
cities to plen ahead so that accruing water reguirements may be

fulfilled. ZSee generally Vggzpsselwﬁggl Eetate v. Cheyenne, 49

Wyo. 333, 54 F.2d S0€ (1836), Denver V. sheriff, 105 Ccolo. 193,

of P.2d B36 (1939), Beur’ v. Soda Springs, 62 lcaho 1, 107 F.2d
151 (1940), County Water System V. salt Lake C:ty, 3 Uteh 2d 46,
27¢ P.2d 283 (1954).

6. The City's proposued meane of diversion, construction and
cperation of its appropriative WOorLAS &re adeguate. The City
plans to capture the groundwater by means of wells, and then
dictribute these waters threugh ite city-wide distripution
system. Returns will accrue throuch the city's sever system.
Such means are customary for their proposed purposes. and will
not result in the waste of the water resources. See State ex rel

Crowley V. District Court, 108 Mont. 89, 88 P.2d 86l (1939).

7. The priority -ate for this permit ghall be April 13,
1981, at 9:30 a.m. mhie is the date and time &t which the
application in this matter was duly filed with the Department of

Natural Rescurces and Conservation. wep 85-2-401(2) (1%79).

20
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v sk PR, based o these Tunatnws of Fact aud Conclutiony of
Law, Ao following propored ordere sre hereby iscued.,

APPLICATION 33831-g40R.

Subject to the tevms, resztrictieons, &nd limitations described
below, Application 33831-g4CR is hereby granted to Barney or
Marian ESimcnson teo appropriate 500 gallons per minute up to 100
acre-feet per year for flood irrigation of 345 acres more or
less, comprised of 65 acres in the NE1/4 and 30 scres in the
NWl/4 and 90 acres in the SWl/4 and 160 acree in the SEl/4 of
Section 28, Township 35 North, Range 55 East, all in Sheridan
County. ©Said waterz are supplemental to any existing rights
owned by the Applicants, and ikis permit shall be exercised only
when these rights are out of priority with regard to the physical
supply. The source of supply for the waters claimed herein shall
be groundwater to be diverted from a point in the NEl/4 NWl/4
NE1/4 of Section 28, Township 35 North, Range 55 East, all in
Sheridan County. The Applicantz shall not divért or cause to be
diverted waters from such point prios to March 11 of any given
year nor subsequent to June 1 of any given year. The priority
date for this permit shall be Februsry 20, 19831, at 9:30 a.m.

This permit is issued subject tc the following express
conditions, liﬁiﬁntions,.and restrictions. |

(a) Any rights evidenced herein are subject to all

prior ard existing rights in the scurce of supply, and

to any final determination of these rights as provided
by Montans Law. . '
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: CLoimictteen shnlloin nooevent withd:aw of cause to
aree of supply 1h eRcess

wLatldtown wiaters froo the s
aAnTity Tensonebly regquired for the purpores

S O SR & 141
sieuvaded for herein.

.c} Permiitees shall proceed with reasonablie diligence
+n the censtruction of their diversicn works snd in
acturlly appiying the waters provided for herein for
beneficial use.

(d) Permittees shall diligently achere to the tarms and
conrditions of this Order.

(e) Fermittees shall cause to be installed on their
pumping unit a device «hat will record both the flow
rate of the waters withdrawn ard the total volume of
such waters witndrawn. Upen the request of the
Department, which request shall be reaconably exercised,
the Permittee shall further keep written records of any

such diversions,

{£f) Nothing herein shall be construed to affect or
reduce the Permittees' liability for damages which may
be caused by the exercise of thie permit. Nor does the
Department in issuling thie permit acknowledge any
liability for damages caused by the exercise of this
permit, even if puch damage is the necessary and

unavoidable consequence of the sane.

AFPPLICATION NO, 32722-g40R

Application for Beneficial Water Usa Permit No. 32722-g40R is

heraoby granted to the City of.Plentywood to appropriate 1200

gallons per minute up to 1073 acre~feet per year for municipal

purposes for the City of Plentywocd. Tha source of supply for

+hese waters shall be grounwater, to be diverted at & foint in

the NZ1/4 NWl/4 NW1/4 of Section 28, Township 35 North, Range 55

East, and/ox at a peint in the NE1/4 SE1/4 NW1/4& Section 2B,

Township 35 Nerth, Range 55 Emst, &11 in-Sheridan County.l The

t such waters continuously throughout the Year as

City may diver

1
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" te be the : , of the gparmqmt that exacuted this instru-
. Menk or the persons % ®xecuted the instrurent on bohalf of Department, and
o ~adu-mw._m_-n_tmt guch Department executed the samg, -

fORUT MITEANA }
) 88,
County of Lewis and Clark )

Feverly J. Jones . an 2mlcree of the Montana Mopartment ¢f Matura)
Resolrces and Conscrvation, Luing duly sworn o oath, drroses and says: That i
pursuant to the reguirements of Section 85-2-309, MCA, on December 15 . 19 81,
he duposited in the United States mil, “certified mail”, &4 Order ; ;
by the Dopartment on the application by Simonson/Plentywood » Application
No. 270r a Permit *o Appropriate Water, &Odressod o cach of the L
folJowing persans or agencics: : )

Blue Moon, Inc,
Merton ¢ Delores Xemmis, Plentywood, MT 59254
Barney Simonson and Mariah Simonson, Box 43, Plentywood, MT 53254
City of ?liﬁtywooa} Plentywood, Mf 59254
vivian nghthizof,'clalgcw Field Office (regular department mail)
Matt Williams, Hearing Examiner, DNRC, Helena, (hand deliver)
DEPAIMINT OF NATURAL RESOURCES AMD CONSERVATION
C by ﬁuee,&;w&mw
STATE OF MONTAMA ) e
Comty of Lewls & Clark - )5 ' ae em e S B
i g PSSR L e oyt . o ey e

. TN MITNESS WHERECF, Y have herewnto sot my hand and affired my ofticial
gedl, the day and year in this certificate first ; 5

My Commission Expires 1/21/84
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